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TOM TAT: Khéng nghi hang hai 1a mét van ban phap ludt duoc tao ra véi mot muc dich giao tiép
dic biét: tuyén bd quyén chong lai cac khiéu kién, ton that, thiét hai, v.v. v6i tau va/hodc hang, bao
vé loi ich hop phap cho thuyén truéng, chi tau va nhitng ngudi ¢6 lién quan.

Twr gbc do ngdn nglr, khang nghi hang hai c6 tinh hanh thyc. Khang ngh1 hang hai ¢6 tinh chat
hanh thyc nay la do sy g6p mat cua biéu thirc ngir vi ma biéu thirc ngtr vi cua hanh dong tuyén bd
dong moét vai trd quan trong. Biéu thirc ngit vi cua hanh dong tuyen b6 trong khang nghi hang hai
ludn 1a biéu thirc ngir vi tucng minh. Trong nhimg biéu thirc ngir vi twong minh nay, dau hiéu nglr vi
ndi troi nhét 1a dong tir nglt vi tuyén bd (declare) thudc loai dong tir nglt vi theo nghi thirc. Biéu thirc
nglt vi tuyén b khang nghi dap Gng cac diéu kién thuan loi. Khi thuyen truéng cong b thi khang
nghi hang hai c6 hiéu luc va biéu thirc ngit vi tuyén bd nay c¢6 vai tro ciia mot hanh dong ngit vi vi
mo (a macro speech act).

TU KHOA: khéng nghi hang hai; hanh vi ngon ngi; biéu thire ngit vi; hanh dong tuyén bé; dong
tr nglr vi tuyén bo.

NHAN BALI: 27/04/2023. BIEN TAP-CHINH SUA-DUYET DANG: 03/06/2023

1. Dit van dé

Li thuy€t hanh ddng no6i (speech act) dugc nha ngoén nglt hoc J.L. Austin khoi xudng va dugc phat
trién boi mot s6 nha nghién ctru, trong d6 tiéu biéu la nha ngén ngit hoc J. Searle. Li thuyét nay dugc
dé cap trong nhiéu cong trinh ngdn ngi hoc; tuy nhién, nhirng nghién ctru vé hanh vi ngdn ngir trong
van ban phap luét, dac bi€t la trong khang nghi hang hai héau nhu it dugc dé cap.

Tiéng Anh chuyén nganh Piéu khién tau bién dong vai trd quan trong trong chuong trinh dao tao
cua Khoa Hang hai, Truong Dai hoc Hang hdi Viét Nam. Bén canh viéc ndm vimg cac cong udc,
diéu luat, quy tac... bang Tiéng Anh, sinh vién nganh Diéu khién tau bién phai co kién thirc vé cac
quy trinh, thu tuc phap luét... ma khang nghi hang hai 1a mot vi du. Viéc nghién ctru khang nghi hang
hai duéi 1i thuyet hanh vi ngon ngtr khong chi c6 y nghia dbi v6i viéc nghién ctru cac dé tai thudc
linh vyc hanh vi ngoén ngit n6i chung ma con phuc vu thiét thuc cho cong tac day - hoc vé& hanh vi
ngodn ngir trong tiéng Anh chuyén nganh Piéu khién tau bién, Khoa Hang hai, Truong Dai hoc Hang
hai Viét Nam.

2. Co s6 li thuyét

2.1. Hanh djong noi

Li thuyét hanh vi ndi cho rang khi chung ta no6i chinh la chung ta dang thyc hi¢n mot hanh vi
ngdn nglr. Hanh dong noéi bao gom ba hanh dong li€n quan dén nhau: tao 15i (locutlon) tai 101
(1llocut10n) va muon 161 (perlocution). Hanh dong tai 101 gan phat ngon véi ¥ dinh giao tiép cu thé
ctia chu thé phat ngdn, 1a d6i twong nghién ctru ciia ngit dung hoc.

Trong nghién ctru vé hanh dong tai 10i, c6 hai hudng phéan loai chinh. Hudng thi nhat, theo
Austin 1a huong phan loai theo dong tir nglr vi, theo d6 cac hanh vi ngoén ngir dugc chia thanh nam
nhom: (i) phan xét (verditive); (ii) hanh xir (excercitive); (iii) cam két (commissive) (iv) Uing xu
(behabitive); (v) bay to (expositive). Tuy nhién cach phan loai nay khong trung hop véi cach chia cac
dong tir ngit vi. Vi du, trong khi cac dong tir ask (dé nghi), order (ra 1énh), forbid (cim), apologize
(xin 16i) 1a cac dong tir ngit vi thi reproach (quéd trach), threaten (de doa), boast (huyén hoang) lai
khong phai. Co thé noi “I apologize for what I have done” (Téi xin 15i vi nhiing viéc t6i di lam); tuy
nhién, khong thé noi “I threaten you I will do something bad to you if you do it (Tao de la s€ lam
didu x4u voi may néu may lam viéc do6.).
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Hudng thir hai theo Searle (1979) 12 hudng phén loai hanh dong néi dya vao cac biéu thirc ngit vi.
Tac gia st dung bdn tiéu chi dé phan loai hanh vi ngdn ngit: (i) dich tai 10i; (i) ngudng khép ghép
vé6i hién thuc; (iii) trang thai tim li ciia ngudi néi; va (iv) ndi dung ménh dé. Tac gia chia cac hanh vi
ngon ngir thanh nam loai voi nhitng ddc diém nhu sau:

Bing 1. Pic diém ciia cac logi ngit vi

s . . L. . S = ngudi noi
Loai ngir vi Huwdng khop ghép vai thue tai X= tinh huéng
Tuyén bd - Tir ngir 1am thay ddi thyc tai A
(declarative) - Lam thyc tai khéop voi tu ngl S giyraX
Tuong giai T . o1y
(representive) Lam tr nglt khép véi thyc tai Stinla X
Biéu cam A C s . . . A
(expressive) Khoéng c¢6 hudng khdp ghép S cam nhan X
Khuyén 1énh . N £
(directive) Lam thyc tai khép voi tu ngit S muon X
Cam ket Lam thyc tai khép véi tir ngit S dinh X
(commissive)

2.2. Biéu thirc ngw vi

Biéu thirc ngit vi (performatlve clause/expression), phan cbt 16i cta phat ngon ngtr vi gbém hai
loai: (i) bleu thirc ngit vi tuong minh 13 nhiing biéu thire chira dong tr ngit vi; (ii) bi€u thue ngilr vi
nguyén cép 1a biéu thuc khong chira dong tir ngu vi. Biéu thirc ngir vi nguyén cép 1a yéu t6 chinh dé
xac dinh hanh vi ngon ngit. Cac hanh dong noi khac nhau c6 lyc ngon trung khac nhau.

Biéu thuc ngLr vi gdm hai thanh phan: noi dung ménh dé (dictum) va dau hiéu ngit vi (IFIDs).
Dong trr ngir vi la dau hiéu 13 rang va quan trong nhit dé nhéan dién biéu thirc ngir vi. Pong tir ngit vi
chi xuét hién trong céc biéu thuc ngi vi tu’Gng minh. Theo quan hé vdi cac phat ngon, dong tir ngit vi
duogc chia thanh ba nhéom: (i) dong tir ngir vi siéu ngdn nglr (metalinguistic performatives); (ii) dong
tr nglt vi theo nghi thuc (ritual performatives); (iii) dong tir ngit vi cong tac (collaborative
performative). Pong tir ngit vi theo nghi thire duoc dung trong hanh dong Tuyén bd dé biéu thi su
thuc hién hanh dong tuyén bd. Nhitng dong tir ngir vi nay bao gém: tuyén bo, két tgi, tir chirc, khai
trie, rut phép thong cong, dat tén thanh, ...

2.3. Khang nghi hang hai

B6 luat Hang hai dau tién cua Viét Nam duogc Hoi dbng Nha nudc ban hanh vao nam 1990 thay
thé cho cac van ban dudi luat trude d6, danh dau budc ti€n moi trong qua trinh phap dién hoa phap
ludt hang hai. Nam 2005, by luat nay dugc thay thé bang Bo luat Hang hai s6 40/2005/QHI1 do
Quédc hoi ban hanh.

Ngay 30/12/2015, trén co s& nghién ciru quy dinh cta cac cong ude va luat qudc té lién quan dén
hang hai, Qudc Hoi chinh thirc thong qua B luat Hang hai Viét Nam 2015. Bo ludt Hang hai nam
2015 c6 pham vi diéu chinh rong, bao gdbm gdm 20 Chuong, 341 Diéu. Khang nghi hang hai duogc
quy dinh tai Piéu 118, Chuong V cua BO luét: “Khdng nghi hang hai la van ban do thuyén truong
ldp, cong b6 hoan canh tau blen gdp phai va nhiing bién phap thuyén truong da ap dung dé khdc
phuc hoan canh do, han ché ton that xay ra, bdo vé quyén va loi ich hop phdp cho chii tau va nhitng
nguoi co lién quan”.

Khang nghi hang hai duoc 18p nhim muc dich giao tiép dic biét: chimg minh thuyén trudng va
thuyén vién da man can hop 1i d€ bao v¢ tau va/ hodc hang hoa, tao l1ap quyen dé bao vé loi ich hop
phap cho thuyén truong, chu tau va nhiing ngudi ¢ lién quan. Khang nghi hang hai duoc 1ap va trinh
co quan nha nudce ¢o tham quyen O Viét Nam, khang nghl hang hai dugc trinh & Cang vu hang hai
hoic Uy ban nhan dén cAp x4 noi gan nhat 0 nude ngoal 1a co quan dai dién cua Viét Nam noi gan
nhat hodc co quan, to chirc c6 tham quyén cia qudc gia noi tau bién hoat dong.
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Khéang nghi hang hai la mgt véan ban phap ludt c6 khudn hinh ¢ dinh ctmg nhéc. Tt ca cac khang
nghi hang hai déu co cdu tric van ban goém ba phan (i) m¢ dau; (ii) noi dung; (iii) két thuc. Phan Mo
déu c6 chirc nang gidi thiéu nhan than, phan Noi dung néu dién bién sy ¢ va tuyén bd khang nghi,
phan Két thic 1 phan lam ching. Biéu thirc ngit vi cia hanh dong tuyén bd luén ¢ phan Noi dung
cua khang nghi hang hai. )

Khang nghi hang hai thudc loai khdi liéu chuyén biét (specialized corpa) nén c6 thé cung cap
nhiéu thong tin ngir canh vé cac tinh hudng giao tiép do loai khéi liéu nay thuong dugc thu thap boi
nha nghién ctru [2:2]. Thém nira, khang nghi hang hai thude the loai dugc quy udc hoa cao (strongly
conventionalised), nén tinh dién mau (proto-typicality) c6 thé duoc nghién ctru va rit ra tir mot kh6i
liéu nho.

Ngir liéu phuc vu cho nghlen clru 1a 25 van ban khang nghi hang hai Tiéng Anh do cac thuyen
truong Vi€t Nam va nudc ngoai 18p tir nam 2010 dén 2023 tai Cang vu ¢ Viét Nam va nudc ngoai.
Tiéu chi thu thap nhitng khang nghi hang hai Tiéng Anh nay 1a tinh x4c thyuc (authentic) va tinh tu
nhién (genuine in nature). Nhimg khang nghi hang hai nay dugc thu thdp tir co quan chiic nang (cang
vu) va do cac thuyén trudng co cac quoc tich khac nhau 18p. Thém nira, dé dam bao hai ti€u chi nay,
khi phan tich 25 khang nghi hang hai, 15i ngir phap va tir vung tiéng Anh ma cac thuyén truong di
viét dugc gitr nguyén nhu trong cac vi du sau:

Therefore, I hereby declaration the sea protest to protect my vessel and my owners to
against all claims, losses any damage for the vessel this matter above mention. (Do dd, t6i cong bd
khang nghl hang héi nay de bdo v¢ cho tau tdi va cac chu tau tranh cac khiéu nai, ton that, bat cu thiét
hai doi voi tau lién quan dén van dé nay nhu da dé cap o trén.)

This note of protest is hereby tendered to avail myself and my owners for any claims arises
and reserved the right to extend at place and time convenience. (Do d6, khang nghi hang hai nay
dugc cong bd dé bao vé cho t6i va cac chu tau cua toi tranh cac khiéu nai, nay sinh va danh quyén bd
sung khang nghi nay tai bt ctr dia diém va thoi gian thuin ti¢n.)

3. Biéu thirc ngir vi clia hanh dong Tuyén b6 trong khang nghi hang hai tiéng Anh

Trong 25 khang nghi hang hai, biéu thirc ngir vi ciia hanh dong Tuyén bé ludn 1a biéu thirc tudng
minh nhu céc vi du dudi day:

1 hereby declare this sea protest in prevention of any claims both against me and/or
Owners/Operator, for any damages and losses to the vessel or the cargo. (T6i cong bd khang nghi
hang hai nay phong tranh moi khiéu nai toi va/hodc Chi tau/Nguoi khai thac tau cho bét cir thiét hai
va ton that voi tau hodc hang.)

1 tender this note of protest to absolve myself ship owners and charterers of future financial
claims that may arise and further attest that my above statements are true and correct to the best of
my knowledge and may reserve my right to extend this protest if and when necessary at any time
convenient. (T0i tuyén bd khang nghi hang hai nay dé mién trach cho t6i va cac chi tau cing ngudi
thué tau khoi bat ctr khiéu kién vé tai chinh ¢6 thé nay sinh va chang nhén nhimg 16 khai trén 1a
dung ddn va chinh xac theo hiéu biét tot nhét cua t6i va danh quyén bo sung khang céo nay néu va
khi can tai bét ctr thoi gian nao thuan tién.) ) i

Cac biéu thirc Tuyén b nay dugc tuong minh nho dong tir cong bo. Theo tiéu chi ma Searle d¢ ra,
dong tir cong bo trong khang nghi hang hai 14 dong tir ngit vi vi cha ngit 14 16i (1) s6 it, /dong tur chia
thoi hién tai, bd ngit cua dong tr nglt vi & ngdi thr hai (you). Nhitng dong tir cong bo nay déu két
hop duoc vdi trang tir hereby (do d6) dap tmg cac diéu kién cua dong tir ngir vi.

Biéu thuc ngir vi tuyen bo khang nghi dép mg cac diéu kién thuan lgi ma Austin da chi ra. Chu
thé phat ngdn 1a ngudi co thim quyén (thuyen truong), dai dién cho quyén lyc cao nhit dugc U uy thac
trén tau, nguol nhén la co quan chirc nang ti€p nhin khang nghi. Nhu vy, khodng cach giao tiép 1a
day du cho viéc thyc hién hanh vi ngdn trung cong bb. o

Biéu thirc ngit vi Tuyén bd c6 hiéu lyc nhd dong tir ngit vi cong bo. Biéu thirc duge ngdn hanh
hoa nho dong tir ngit vi nay. Phat ngdn nay biéu hién hanh vi ngén trung céng bé, thudc nhom Tuyén
bé theo phan loai cta Searle. Viéc noi ra bang 10i ciia thuyén trudng ciing chinh 1a viéc thuc hién
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hanh dong tuyén bd khang nghi. O day, hanh dong ngén ngit ciing chinh 1a mot hanh dong xa hoi.
Khi thuyén truéng chinh thirc tuyén bd danh du viéc tuyén bd da dugce thong qua va ban khang nghi
hang hai c6 hi€u lyc nhu vi du dudi day:

As fearing loss and/or damages to the vessel and the cargo, I hereby note my protest against
all losses and/or damage etc., and reservzng the right to extend same all time and place convenient.
(Vi lo ngai ton that va/hoic thiét hai voi tau va hang, t0i tuyén b6 khang nghi hang hai nay chéng lai
moi t6n that va/hodc thiét hai, v.v. dong thoi danh quyén bd sung khang nghi hang hai nay khi can
thiét vao bét cir thoi gian va dia diém nao thuan tién. )

Theo cach phan loai hanh dong 161 ndi cua Searle thi tuyen bd khang nghi hang hai cua thuyén
trudng nhom Tuyen bo. Hudng cua sy khép ghép gilra 101 noi (tr ngt) véi thue tai 1a ar ngir thay doi
thuc tai. Hanh vi ngdn trung cong bé cua thuyén truéng c6 chirc nang lam thay dbi thyc tai. Khi
thuyén truong tuyén b6 khéng nghi thi chinh 1a thoi diém khang nghi hang hai bat dau c6 hiéu lyc.
Phuong tién truc tlep quan trong dé thyc hién qua trinh ndy 14 dong tir ngtr vi.

Biéu thirc ngit vi trong khang nghi hang hai tiéng Anh di bién toan bo vin ban khang nghi hang
hai thanh lut. Didu ndy c6 nghia 1 nd co vai tro tao khung va bao trum, vai tro ciia mot hanh dong
ngtr vi vi md (a macro speech act) va ca phan tuyén b khang nghi déu mang tinh hanh thyc. Biéu
thirc tuyén b6 khang nghi c6 gid tri ngdn trung cua hanh vi ngdn trung. Thuyen trudng thuc hién hanh
vi ngoén trung tuyén b qua van ban khang nghi hang héi va gan quyén vao phia nguodi nhan tuac la
quy dinh cho ho quyén qua khang nghi hang hai.

4. Két luan

Biéu thic ngi vi cua hanh dong tuyén bd trong khang nghi hang hai tiéng Anh co ban chat 1a mot
hanh dong noi. Biéu thic ngit vi nay ¢6 vai tro quan trong: thyc hién muc dich giao tiép dac biét 1a
bao v¢ thuyén truong va nhimg ngudi lién quan khoi nhimg khiéu kién vé sau. Két qua nghién ctru vé
van dé nay gop phan vao li thuyét ngdn ngit noi chung ciing nhu viéc day va hoc tiéng Anh chuyén
nganh Diéu khién tau bién, Khoa Hang hai, Truong Dai hoc Hang hai Viét Nam.
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The performative clause of declararive act in English sea protests

Abstract: A sea voyage is also called a marine adventure because it has inherent risks beyond
human’s control. When an accident happens, the master makes a sea protest, proving that the accident
is a force majeure; the master and the crew have applied all necessary means of safeguarding to save
the situation. A legal text is the one that imposes the rights and obligations to subjects it regulates. A
sea protest is a legal text with a special communicative purpose: declaring the right against all claims,
losses or damgage to the vessel and/or cargo and protecting legal rights for the master, the owner(s)
and the concerned.

Linguistically, a sea protest is performative. Sea protests have this character because of the
performative clause of which the Declarative clause plays an important role. The Declarative clause
in sea protests are always explicit. The striking IFID is the performative verb which belongs to the
ritual performatives. The Declarative clause meets the favourable requirements. When the master
declares a sea protest, the protest comes into force and the clause acts as a macro speech act.

Key words: sea protest; speech act; performative clause; declarative act; declare.



